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From t h e Editor

As spring approaches, thoughts turn to spending more time out-
doors, and in many cases, spending time at the beach. But with
our beaches facing many competing uses, public access issues also
come to the forefront. For example, when hurricanes or other
events cause beaches to shift and change, does the public’s right
to access the beach change with it? This issue of The SandBar fea-
tures an article from a University of Florida law student looking at
the future of beachfront public easements following two recent
cases, one from Florida and one from Texas.

As you may have noticed, law students write many of the articles
in The SandBar. As part of our mission to provide education on
ocean and coastal law issues, we employ law students from the
University of Mississippi School of Law, as well as law students
from across the nation. Students or others who would like to con-
tribute to the newsletter should email us at sealaw@olemiss.edu.

As always, thanks for reading The SandBar!

Terra

Now, follow us on Facebook at:
http://www.Facebook.com/pages/Oxford-MS/
National-Sea-Grant-Law-Center/129712160375306?v

Our Staff

Editor: Research Associates:
Terra Bowling, J.D. Lindsey Etheridge
Barton Norfleet
Production & Design: Mary McKenna
Waurene Roberson Jan Sznurkowski

Allison Wroten

The University of Mississippi complies with all applicable laws
regarding affirmative action and equal opportunity in all its activ-
ities and programs and does not discriminate against anyone
protected by law because of age, creed, color, national origin,
race, religion, sex, handicap, veteran or other status.
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ecent court cases in Florida and Texas have con-
Kronted thorny issues surrounding beachfront

ccess on dynamic beaches. Namely, when pub-
lic beaches disappear is the public’s right to access the
beach extinguished? The loss of public lateral beach
access can threaten the tourism industry as well as cause
quality of life issues for coastal residents. Predicted
rates of sea-level rise and of increased intensity for
tropical cyclones affecting the southeastern United
States highlight the importance of these issues. Below
is a discussion of two recent cases affecting public
beach access on dynamic beaches in Texas and Florida.

Trepanier v. County of Volusia

In September 2007, a Florida appeals court considered
whether Volusia County had caused a taking of prop-
erty by allowing regulated driving lanes and parking
areas on several property owners’ beachfront lots.'
Initially, the driving lanes were seaward of the affected
properties and led to a parking area, also seaward of
the properties, where beachgoers parked their vehicles
before walking to the recreational beach area located
seaward of the driving lanes. However, hurricanes in
1999 and 2004 caused the shoreline to move landward,
jeopardizing the driving and parking areas. After the
hurricanes, the county shifted the driving lanes and
parking areas landward, causing them to now be situat-
ed on the property owners’ lots.

The property owners sought monetary compensa-
tion for an inverse condemnation—an action alleging a
government taking of property without compensation.
They claimed that the county had affected a regulatory
taking by administering the driving and parking areas
on their properties; while they did not claim the coun-
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ty took the land, they believed the county was unrea-
sonably interfering with their use of it. The property
owners further claimed that even if the property had
not been effectively taken, its value had diminished

ollege of Law

dramatically and they were due compensation for that
diminution in value.

The court stated that under Florida law, erosion
does change property boundaries. There was no doubt,
according to the court, that in the case of erosion the
public’s right to the use of the land up to the mean
high water mark migrated with that demarcation.
However, in the case of avulsion—defined as a sud-
den, perceptible change—property boundaries do not
change. The court noted that whether the public’s cus-
tomary right to the use of the sandy beach landward of
that line was migratory was unclear.

In Florida, easements for the public use and enjoy-
ment of beachfront land can be gained through cus-
tom. The court noted that “if it can be shown that, by
custom, use of the beach by the public as a thorough-
fare has moved seaward and landward” onto private
property, the right of the public remains. To satisfy the
test for customary use, it must be proved that the pub-
lic uses the area and that the use is ancient, reasonable,
and uninterrupted. The biggest sticking point is often
whether the use is considered ancient, which is a fact
specific inquiry to be undertaken on a case-by-case
basis. The court noted that “it is not evident, if cus-
tomary use of a beach is made impossible by the land-
ward shift of the mean high water line, that the areas
subject to the public right by custom would move land-
ward with it to preserve public use on private property
that previously was not subject to the public’s custom-
ary right of use.””

Photograph courtesy of Terra Bowling.



This language is unclear and subject to varying
interpretations. If the dry sand beach, in response to
current erosion, moves onto a private parcel where it
was not previously located, has the public’s customary
right moved onto that private property as well? In this
case, the court intimated that, like in Severance v
Patterson,” discussed below, an easement for public use
based on custom does not necessarily move with the
dry sand beach. The court remanded the case for evi-
dentiary findings on whether the public held the right
to the use and enjoyment of the sandy beach area,
including the activities of parking and driving, under
the test established in City of Daytona Beach v. Tona-
Rama, namely, whether the use was ancient, reason-
able, and without interruption.

Trepanier Remand

On remand from the appellate court, the trial court
denied all inverse condemnation and takings claims of
the property owners.” The trial court held that evidence
proved that the public held a customary right to the use
and enjoyment of the dry sand area landward of the
mean high water mark. The court further held that evi-
dence showed that parking and driving on the beach
was an ancient and reasonable use and was included in
the public’s customary right. Much of the opinion was
dedicated to findings concerning proof that the use of
motor vehicles should be considered ancient and rea-
sonable under the requirements for an easement for
customary use. The court found that vehicles were dri-
ven and parked on the area in question before the time
of motor vehicles and that such use was continuous
and without substantial interruption for nearly a centu-
ry. The court further found that the dynamics of the
beach area caused the property owners’ lots to be inter-
mittently situated in an area customarily used by the
public for driving and parking. The trial court adduced
that the evidence demonstrated that this occasional use
of the plaintiffs’ property had been “continual and
without dispute.” This led the trial court to find that
use of the plaintiffs’ property by the public was clearly
based on the evidence necessary to establish a public
easement.

This manner of framing and addressing the issue
avoided issues touched upon by the appellate court:
Does a public easement by custom migrate or “roll”
landward with the dry-sand beach onto previously-
unaffected private property? How does the distinction
between erosion and avulsion affect the analysis? The

case was not appealed. While the defendants prevailed
in this case, it falls to future cases to answer many
important and difficult questions of how coastal
dynamics affect the future of public easements based
on custom on Florida beaches.

Severance v. Patterson

The issue of public easements for the use of private
beach property have also been a hot legal issue in
Texas. Recently, the Texas Supreme Court had to
decide if the public’s easement moved with the dry-
sand beach. Texas and its Open Beaches Act (OBA)
have often been held up as the model for protecting
the public’s right to utilize beaches based on historic
usage. The OBA guarantees the public a free and unre-
stricted right to use state-owned beaches from the
mean low-tide mark to the vegetation line. A Texas
property owner, Carol Severance originally sued Texas
for a taking of her property when the state sought to
enforce provisions the OBA.°

In 2005, Hurricane Rita caused a severe landward
shift of the vegetation line, causing a house on the
Severance’s property to be entirely situated on a public
beachfront easement, interfering with the public’s right
to the use and enjoyment of the beach. The State of
Texas sought to enforce the easement, attempting to
force the movement of the house off of the disputed
area. Severance sued, claiming it was an unconstitu-
tional taking because the easement was extinguished
when the ocean engulfed the land previously encum-
bered and that the state could not enforce an easement
on a previously unencumbered property without first
proving its existence independent of the extinguished
easement. The federal district court found that the
easement did “roll” onto Severance’s property and
ruled against her. Severance appealed.

On appeal, the Fifth Circuit Court of Appeals cer-
tified three questions of state law to the Texas
Supreme Court: 1) Are rolling public beachfront
access easements recognized in Texas? 2) If they are,
is the source in Texas common law or the Texas Open
Beaches Act? 3) What compensation would be due to
property owners for the limitations on property
caused by such easements?

The Texas Supreme Court held that while changes
by erosion can expand or shrink the land subject to an
easement, in the case of avulsion such as occurred in
the Severance case, the public’s easement is lost to the
ocean. The court attaches the easement to the physical

See Beach Easements, page 13
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Allison Wroten, 2012 J.D. Candidate, Univ. of Mississippi School of Law

energy company’s discharge plan, the Michigan

Supreme Court held that the state could be sued for
issuing permits that could result in environmental
harm.! The recent decision overruled a controversial
opinion holding that the Michigan Department of
Environmental Quality’s permitting decisions were
insulated from judicial review under the
Michigan Environmental Protection Act (MEPA).
The Michigan Supreme Court further held that any cit-
izen has standing to bring suit under MEPA, overruling
another state Supreme Court opinion requiring a more

In a recent ruling regarding the reasonableness of an

restrictive standing test.

Background

In 2004, the Merit Energy Company acquired the Hayes
22 Central Production facility located in Otsego County,
Michigan. As a condition to purchasing the facility, Merit
entered into a settlement agreement with the Michigan
Department of Environmental Quality (DEQ) to reme-
diate a plume of contaminated groundwater that had
originated from the facility. The plume, which at the time
was continuing to expand, contained several harmful
contaminants, including benzene, a known carcinogen.
The plume was known to have already contaminated
several residential drinking wells.

As its remediation plan, Merit chose air stripping, a
process that forces a stream of air through water caus-
ing hydrocarbons to evaporate. Air stripping does not
completely decontaminate the water, however. Merit’s
plan was to air strip 1.15 million gallons of plume water
a day and then send the water from its site into Kolke
Creek through a 1.3-mile pipeline. Kolke Creek feeds
into several other waterways. The DEQ approved
Merit’s plan and also granted the company an easement

6 ® The SandBar ® April 2011

through state-owned land to allow Merit to construct the
pipeline from the air stripper to the discharge point.

Riparian owners and recreational users along the
affected waterways (collectively Anglers of the Au
Sable) filed suit against Merit and the DEQ in the
Otsego County Circuit Court. Anglers of the Au Sable
alleged violations of surface water law, riparian law,
and MEPA, and sought an injunction against the dis-
charge plan.

The trial court issued the injunction, concluding that
the discharge plan would severely harm the Au Sable
water system because of the increased flow of water and
the increased level of substances not previously found in
Kolke Creek. The court applied the “reasonable use bal-
ancing test” from a previous case, Mich. Citizens for Water
Conservation v. Nestle Waters North America, Inc. (Nestle) and
concluded that Merit’s proposed amount of discharge
constituted an unreasonable use.” The court ruled that
the proposed discharge, and the DEQ’s authorization of
the discharge, violated MEPA.’

All parties appealed and the court of appeals
affirmed the trial court’s decision regarding the reason-
ableness of Merit’s proposed discharge plan. However,
the court dismissed the DEQ as a defendant, applying
the court’s precedent from another previous case,
Preserve the Dunes, Inc., v. Dep't of Envt] Quality, which held
that the DEQ’s permitting process was insulated from
review under MEPA.* Anglers of the Au Sable appealed
to the Supreme Court of Michigan and on appeal, the
court considered whether Preserve the Dunes and Nestle
were correctly decided.

Preserve the Dunes overruled
In Preserve the Dunes, a group of citizens brought suit
against the DEQ for authorizing a permit for a sand



dune mining operation. The citizens filed suit under
MEPA and the majority of the court held that reviewing
the DEQ’ permit decisions was outside the judicial
authority under MEPA. The majority noted that MEPA
provides for a private cause of action regarding damage
to the environment.” However, the DEQ’s permit appli-
cation review was based on technical aspects of the
application process, and not damage to the environment
itself. Therefore, the DEQ’ permitting process was
insulated from review under MEPA.

In the instant case, the Supreme Court of Michigan
held that the majority’s holding in Preserve the Dunes was
incorrect for several compelling reasons. The court
noted that Preserve the Dunes violated the legislative intent
behind MEPA, which was to prevent conduct that is
likely to harm the environment as well as to stop con-
duct that is presently harming it. The permit from the
DEQ serves as the trigger for the environmental harm
to occur. The permit process is entirely related to the
environmental harm that flows from an improvidently
granted, or unlawful, permit.® The court also noted that
previous case-law supported review of the issuance of
permits likely to pollute, impair, or destroy natural
resources under MEPA.

Further, the court noted that MEPA was enacted as
part of the environmental protection mandate to the leg-
islature contained in the Michigan Constitution. Preserve
the Dunes subverted the people’s will as expressed in
Michigan’s constitutional requirement that the legislature

that it intended to bottle and sell.” Nest/e held that a per-
son only has standing with respect to property that they
owned or used. In the instant case, the court noted that
it had previously overruled the standing doctrine in
Nestle, explaining that statutes granting standing, such as
MEPA, should be applied as written. MEPA specifies
that “any person may maintain an action... against any
person for the protection of the air, water, and other
natural resources and the public trust in these resources
from pollution, impairment, or destruction.” Therefore,
applying MEPA as written, the court determined that
Anglers of the Au Sable certainly qualified as “any per-
son” and had standing to maintain an action to protect
Michigan’s natural resources. Having dispensed with the
standing issue, the court then determined whether
Merit’s discharge plan was an unreasonable use under the
balancing test outlined in Nest/e.

Reasonableness is the determining factor in deciding
water use cases, such as Merit’s proposed discharge plan.
The court stated that Merit had presented no authority
for the proposition that its diversion of contaminated
water from one source to an uncontaminated watershed
should be considered reasonable. The court held that it
would be unconscionable and destructive to determine
that it is reasonable to spread dangerous contamination
throughout Michigan, as proposed in Merit’s discharge
plan. Accordingly, the court held that Merit’s discharge
plan was not an allowable use of water because it was

mamfestly unreasonable‘ See Environmental Harm, page 10

“shall” protect the environ-
ment. Therefore, the court
overruled Preserve the Dunes and
ruled that the DEQ could be
sustained as a defendant in a
MEPA action for its permitting
decisions.

Having dispensed with that
issue, the court then examined
the Nestle case to determine if
Anglers of the Au Sable had
standing to bring a MEPA action
and whether Merit’s discharge
plan was an unreasonable use.

Nestle overruled

One of the issues in Nestle was
whether the plaintiffs had
standing to challenge the defen-
dant’s pumping of groundwater
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Legal Killing of

Sea Lions Halted

Barton Norfleet
2012 J.D. Candidate, University of Mississippi School of Law

the United States, the Ninth Circuit Court of

Appeals ruled that the National Marine
Fisheries Service (NMFS) did not provide an ade-
quate explanation for allowing three states to kill sea
lions in order to prevent a “significant negative
impact” on salmon populations.' The court sent the
case back to NMES for further explanation, noting
that earlier NMFES findings showed that fisheries
paralleled if not surpassed sea lions in causing neg-
ative impacts on salmon populations. The court also
found that NMFES failed to explain why the
California sea lion’s predation rate would signifi-
cantly damage the salmon population if it exceeded

In a lawsuit brought by the Humane Society of

one percent.’

Background

In March 2008, NMFS allowed the states of
Oregon, Washington, and Idaho to kill a maximum
of 85 California sea lions per year around the
Bonneville Dam on the Columbia River. The
Marine Mammal Protection Act (MMPA) generally
prohibits the taking of marine mammals; however,
§ 120 of the Act allows states to apply for “the
intentional lethal taking of individually identifiable
pinnipeds which are having a significant negative
impact on the decline or recovery of salmonid fish-
ery stocks” which have been listed under the
Endangered Species Act (ESA).

The Humane Society brought suit against
NMES alleging that the agency’s application of the
MMPA was arbitrary and capricious in violation of
the Administrative Procedure Act (APA). The suit
also claimed that the agency failed to prepare an
environmental impact statement (EIS) in violation
of the National Environmental Protection Act

8 ¢ The SandBar ¢ April 2011

(NEPA),
which
requires
an EIS for
“major Fed-
eral actions
significantly
affecting the
quality of the

human environ-
ment.” The U.S.
District Court of
Oregon granted
summary judgment
in favor of NMFS
declaring that its
actions were not “arbi-
trary and capricious”
under the APA and also
stating that an EIS was not
required by NEPA.* The
Humane Society ultimately,
through a series of appeals, pre-
sented its case to the US. Court of
Appeals for the Ninth Circuit.

Dismissal of the NEPA Claim
On appeal, the Humane Society again
claimed that NMFS had violated NEPA by
not conducting an EIS. First, the Humane
Society claimed that the authorization of the
killing of sea lions inferred that the killings
would have a significant beneficial effect on the
environment. The group argued that the beneficial
environmental impact required an EIS° The court
dismissed this claim due to the fact that there was



no evidence that killing sea lions, whether beneficial
to the salmon population or not, would significantly
affect the “quality of the human environment.

The plaintiffs next advanced three theories in
support of its argument that NMFES should have pre-
pared an EIS due to the significant adverse impacts
of killing sea lions. The plaintiffs first pointed to 40
C.FR. § 1508.27(b)(4), which states that in deciding
whether an EIS is required an agency should consid-
er the degree to which the effects on the quality of

256

the human environment are likely to be highly con-
troversial.” However, after reviewing cases interpret-
ing the term “controversial”, the court decided that
NMFS’s final conclusion of no significant contro-
versy was valid. ““The term ‘controversial’ refers ‘to
cases where a substantial dispute exists as to the size,
nature, or effect of the major federal action rather
than to the existence of opposition to a use’... Here,
the Commission criticized some aspects of NMFS’s
draft EA, but it did not disagree with the EA’s prima-
ry conclusions that an EIS was not required, that sea
lions are having a significant impact under § 120 and

258

that some sort of lethal removal is reasonable.
Next, the plaintiffs claimed that an EIS was required

under 40 CER. § 1508.27(b)(9), which states
that in considering an EIS the

fare of threatened or endan-

‘wel-

gered species” must be
considered. This

claim arose
from the

graph of California Sea Lions courtesy of NOAA.

fact that the Steller sea lion, which is listed as threat-
ened under the ESA, might be accidentally mistaken
for a California sea lion and killed. The court dis-
missed this argument as well because NMES has set
measures in place to ensure that only the California
sea lions would be taken.” Finally, the plaintiffs argued
that the killing of the sea lions would reduce sea lion
viewing opportunities, but the court rejected this
‘wildlife viewing opportuni-

<

argument stating that
ties” are not a major factor considered when contem-
plating an EIS."

Affirmation of the MMPA Claim
Although the court concluded that an EIS was not
required, the court ruled in the Humane Society’s
favor on the claim that NMFES acted in an “arbitrary
and capricious” manner in authorizing “the killing of
sea lions without a substantial explanation of its rea-
soning.””"" According to the APA, “an agency must
examine the relevant data and articulate a satisfactory
explanation for its action including a rational connec-
tion between the facts found and the choice made.
The court found NMFS’s claim that sea lions
were having a significant negative impact on the
salmon population contradicted an earlier finding
which showed that fisheries were having the same

2212

or greater impact on the salmon and were not
considered to be significant negative impacts.”
NMES argued that the impact of the sea lion was
assessed under the MMPA while the impact of the
fisheries was assessed under NEPA, therefore they
could not be compared.” The court dismissed this
argument and stated that although the two impacts
were assessed under two different acts, the impact of
the fisheries is “relevant” data that should have been
considered in later findings, and that NMFS could not
turn a blind eye to this connection without an expla-
nation."”

Due to lack of adequate evidence, the court also
found issue with NMFS’s claim that the California sea
lion’s predation rate, if greater than one percent,
would cause a significant negative impact.' First, the
court noted that NMFS failed to explain “why this
level of predation amounts to a ‘significant negative
impact, and, secondly, it observed that NMFS had
also neglected to describe “how this level of removal
is related to the decline or recovery of listed
salmonids.”” Timothy J. Hagen, Executive Director
for the Marine Mammal Commission, summed up

2917
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what an adequate explanation might entail in a letter to
NMES which states:

There are two issues about which the
Service should be particularly clear in its
rationale. The first is the basis for deter-
mining the extent to which predation
must be reduced to promote conserva-
tion and recovery of the salmonid
stocks. . . . The second is the manner
and rationale by which the Service is, in
effect, allocating allowable salmonid
mortality among different sources of

mortality."

NMES argued that the predation rate was set to try and
balance protecting all the sea lions under the MMPA
while also protecting salmon/endangered species under
the ESA. The court said that although this might be a
good public policy strategy it still does not meet the “sat-
isfactory explanation” standard under the APA."”

Conclusion

In this case, the Humane Society prevailed in stopping an
action which it found to be offensive. However, the
Society did not prevail because the humane treatment of
sea lions was required by the law; rather the Society won
due to an error in the procedural process leading up to
the agency’s decision. So although the Society may have
halted the killing of sea lions for a while, NMFS could
resume the killings if it shows a “cogent explanation” as
to the reasoning behind its decisions.”” According to an
article in the Seattle Times a spokesman for NMFS, Brian

Gorman, is quoted stating that “the agency is disap-
pointed with the decision but hadn’t decided on its next
step.””" But, at least for a while, the California sea lion
can swim worry free.
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Environmental Harm, from page 7

Conclusion

The Michigan Supreme Court held that Merit’s discharge
plan was unreasonable and was therefore not an allow-
able use of water. The court sustained DEQ as a defen-
dant and held it accountable under MEPA for issuing
Merit’s permit. Further, the court held that any citizen
has standing to bring suit under MEPA. This case was
important in that it restored the right of the public to
bring suit under MEPA against the state for issuing per-
mits that could result in environmental harm.%
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Landowners Adjacent to
Artifical Bodies of Water in
N.C. Have Riparian Rights

Lindsey Etheridge, 2011 J.D. Candidate, University of Mississippi School of Law

he North Carolina Court of Appeals recently
I held that landowners adjacent to a manmade har-
bor have riparian rights in its waters.' This ruling
is contrary to the rule in most states that riparian rights
only attach to land adjacent to natural bodies of water.”
In making its decision, the court focused on the issue of
navigability and a prior court of appeals case that treat-
ed both natural and artificially-created navigable waters
the same in the context of the public’s right to use the
waters.” The court also examined two easements granted
at the time of construction of the harbor to determine
the county’s extent of control over the waters.

History

Marshallberg, in Carteret County, is a small community
on a peninsula in North Carolina. In 1950, Congress
passed the River and Harbor Act of 1950, authorizing
the construction of a small harbor with an approach
channel in Marshallberg for public use. The local com-
munity would contribute to the project by building an
access walkway, stalls for tying up boats, and a public
landing. In order to facilitate construction, the owners of
land on or through which the harbor would be built
granted a perpetual right and easement to the county,
including the right to have all necessary dredged materi-
als deposited on the land. This easement would then be
transferred to the United States to dredge and construct
the approach channel. Carteret County also granted a
perpetual right and easement to the United States to
“enter unto, dig or cut away any or all of the ... land as
may be required for the construction and maintenance of
the [harbor project] or any enlargement thereof.”

The Marshallberg Harbor Case

Marshallberg Harbor was constructed in the late 1950s
and since then has been used by members of the com-
munity and the general public for various purposes. Both

owners of property adjacent to the harbor and people
who use the harbor without owning any property have
built docks and walkways and other similar facilities
throughout the years. In 2005, certain owners of proper-
ty adjoining Marshallberg Harbor (the landowners) filed
suit against Carteret County, certain other landowners of
property in the vicinity, and certain individuals who own
no property but use the harbor facilities (the County).
The complaint asserted that the landowners have ripari-
an rights in the harbor waters and alleged that the ease-
ments granted at the construction of the harbor do not
restrict these rights or give any person the right to dock
boats or build structures on their property, but only give
the United States and the County the right to enter their
land for the purpose of maintaining the harbor. They
requested the court to enjoin anyone from entering or
using their land and riparian corridors and to require the
removal of all boats from their property.’

The trial court found that owners of land adjacent to
Marshallberg Harbor have riparian rights in its waters,
subject to the easement rights of the County. The court
also ordered that the County “has the right to control the
demolition, removal, repair, erection, installation, and
use made of any docks, mooring stakes, anchorages,
berths, or any permanent structure in the harbor, giving
due regard to the riparian rights of the...property own-
ers whose property abuts the harbor ... and the right of
the public and all boat owners and boaters to use the
waters of the harbor,” and that Carteret County would
be the arbiter of any dispute concerning permanent
structures.® Both parties appealed to the North Carolina
Court of Appeals.’

Riparian Rights

In North Carolina, riparian rights are “vested property
rights that arise out of ownership of land bounded or
traversed by navigable water.””® Therefore, whether
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Photograph of Marshallberg Harbor courtesy of Ralph Southerland.

landowners of property adjacent to Marshallberg
Harbor have riparian rights in its waters depends on
whether the harbor is a navigable water. The County
argued that riparian rights only attach to land adjacent
to natural bodies of water, and since Marshallberg
Harbor was artificially created, the adjoining property
owners have no riparian rights.” The court of appeals,
however, had recently held in a case applying the pub-
lic trust doctrine that whether a body of water is natur-
al or artificial does not determine the extent to which it
is navigable." The determining factor as to whether a
the manner in which the

113

body of water is navigable is
water flows without diminution or obstruction,” so that
‘any waterway, whether manmade or artificial, which is
capable of navigation by watercraft constitutes™ navi-
gable water."
declared that Marshallberg Harbor is clearly capable of
navigation by watercraft and therefore concluded that
the owners of land adjoining the harbor have riparian

rights in its waters.

Consequently, the court of appeals

Right to Control Marshallberg Harbor

On the issue of whether Carteret County has the right to
control permanent structures in Marshallberg Harbor
and to serve as arbiter of any dispute over such struc-
tures, the court of appeals examined closely two ease-
ments granted at the construction of the harbor.” In the
first easement, the landowners on or through which the
harbor would be built granted a perpetual right and ease-
ment to Carteret County, later to be transferred to the
United States government, “said easement to include the
right to have all necessary dredged materials deposited
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upon the lands.”” The landowners
argued that the county no longer had
the right to control Marshallberg
Harbor because that right had been
transferred to the United States. The
court, however, focused on language in
the easement establishing that the har-
bor was built to serve public, rather
than private, interests. In order to pro-
tect that purpose, some entity must
have the right to enforce it. In addition,
the court found that the clear language
did not transfer all of the County’s
rights to the United States, but only the
right to have all necessary dredged
materials deposited on the land.
Therefore, this easement “should be
construed to grant Carteret County the rights necessary
to permit the construction, maintenance, and oversight of
a small boat harbor for the use of the Marshallberg com-
munity and the general public.”**

In the second easement, Carteret County granted a
perpetual right and easement to the United States to
“enter unto, dig or cut away any or all of the ... land as
may be required for the construction and maintenance of
the [harbor project] or any enlargement thereof.”"® The
landowners argued that this easement, by giving the
United States the rights necessary to construct and phys-
ically maintain Marshallberg Harbor, stripped the County
of the rights granted to it in the first easement. The court
disagreed and concluded that the second easement “sim-
ply authorized the United States to take certain actions
while leaving the rights granted to Carteret County
under the [first easement] intact.”'* Consequently,
the court held that Carteret County has the right to con-
trol permanent structures in Marshallberg Harbor and
should serve as arbiter of any dispute concerning such
structures.

Conclusion

The Marshallberg Harbor case answers an important
coastal question in North Carolina: adjacent landown-
ers have riparian rights in artificial bodies of water. The
court’s ruling giving the landowners riparian rights,
which include the right to wharf out into the harbor,
means that any existing docks and boat slips built by the
citizens of Marshallberg will have to be removed."”
Given that Marshallberg Harbor has been completely
open to public use for over fifty years, the effects of this



case on the harbor and the Marshallberg community
may be significant.%
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Beach Easements, from page 5

location of the original easement, not to the physical fea-
ture, the mean high water mark. The dissent contended
that in a unique and dynamic area such as ocean shore-
line it defies logic to enforce easements in the manner of
the majority, citing Texas case law to support its con-
tention that rolling easements are recognized under
Texas common law. While the majority answered the first
certified question in the negative, and therefore did not
reach the latter two, the dissent would have answered the
first affirmatively, finding the basis for the recognition of
rolling easements in the common law and that there
would be no taking and thus no additional compensation
due to property owners.

Conclusions
What ultimately links both the Texas Supreme Court rul-
ing in Severance and the Trepanier cases in Florida is the
proposition that the public easement is attached to a geo-
graphic /location (i.e—specific coordinates on the land)
instead of a geographic feature (i.e.—the dry-sand beach
seaward of the natural vegetation line). The law of later-
al public beach access in Texas and Florida seemed
worlds apart in 2007. At that time a Florida appeals court
had stated that it was not clear that an established public
easement on the beach based on custom would move
landward with the dry-sand beach. Texas, meanwhile,
had well-established case law supporting the Texas Open
Beaches Act and its famous “rolling easement” for pub-
lic access on the beach seaward of the vegetation line.
In 2010 the situation substantially changed. The 2007
remand of Trepanier in Florida resulted in a trial court

decision that might still leave some hope alive that courts
in Florida will not use the dynamism of the beach envi-
ronment to undermine existing, historical use of the dry
sand beach. Meanwhile, the Texas Supreme Court did
exactly this in Severance when confronted with questions
about the OBA. The Severance holding has already caused
the cancellation of a large scale beach renourishment
program that was to be undertaken on Galveston Island.
The effect of the Trepanier decision is less clear since the
decisions emphasized that the property in question had
been affected by the easement in the past. Furthermore,
the decision in Florida, while positive for the public’s
property right to use the dry-sand beach, came only from
a trial court while the Texas decision came from the
Texas Supreme Court, binding all other courts in the
state. As this issue went to press, the Texas Supreme
Court agreeded to rehear the suit.’
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ecently, the Washington Supreme Court, en banc,

upheld the state’s water law act, which essentially

llows the state to grant water rights based on

system capacity rather than actual water use.! Various
groups had filed actions against the state of Washington,
contending that several sections of the legislature’s 2003

amendments were unconstitutional.

Background

Awarding municipalities with expanded water rights
enables cities to meet increased water demands if they
experience growth. The Washington state legislature sig-
nificantly amended the Washington water law act in 2003
in response to the court’s decision in Dep# of Ecology 1.
Theodoratus.? Theodoratus held that Washington statutes
required that actual beneficial use must occur before a
water right certificate may be issued and concluded that
the Department of Ecology had not been following the
statute when it vested water rights based upon system
capacity instead of actual beneficial use of water. The
Theodoratus court, however, cautioned that it did not con-
sider “issues concerning municipal water suppliers” and
further noted that differences between municipal water
use and other water use existed.” At the time, “municipal
water supply” was not statutorily defined nor were
“municipal water supply purposes.”

In response, the legislature amended the water law
act in 2003 to define “municipal water supplier” and
“municipal water supply purposes” for the first time, and
to establish that municipal water rights were not limited
to the number of subscribers.* The bill also declared that
water right certificates issued prior to Sept. 9, 2003 for
municipal water supply purposes based on a system
capacity were rights in good standing, but those granted
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after required the Department of Ecology to issue a new
certificate only for actual beneficial use of water.’

In 2006, two separate groups of challengers—feder-
ally recognized Indian tribes, and
individuals and environmental groups, respectively—
separately sued the state of Washington, alleging that
several sections of the 2003 amendments were unconsti-
tutional because they facially violated separation of pow-
ers and substantive due process. The two cases were con-
solidated, and the trial court held that the amendments
to the definition of municipal water suppliers and the
retroactivity provision violated separation of powers
because they effectively overruled the Theodoratus deci-
sion. The trial court, however, declined to reach the sub-
stantive due process claims. All parties sought review.

Separation of Powers
Specifically, the challengers contended that amendments
to the definition of municipal water suppliers and the
retroactivity provision facially violated separation of
powers because they applied retroactively, which the chal-
lengers alleged was an overstep of the legislative function.
The 2003 amendments included the following changes:
1. defined municipal water suppliers broadly to
include private developers whose projects
would provide water to more than 15 houses;
2. provided that under certain circumstances, a
municipality’s water rights would not be limited
to the specified number of service connections
or stated population so long as the change is
“consistent with the approved water system
plan”;
3. largely made existing water certificates based on
system capacity valid and limited the situations

Photograph courtesy of Roger McLassus.



where the Department of Ecology could seek
to invalidate a water rights certificate;

4. authorized municipal water suppliers, under
certain circumstances, to shift place of use
within the boundaries of approved water plans
without consulting the Department of
Ecology or notifying other water rights’ hold-
ers;

5. and allowed existing water rights certificates
that would now be considered to be for munic-
ipal water services to be so amended.’

The challengers argued that these provisions changed
the requirements set forth in Theodoratus for private water
rights to vest. Additionally, municipal water suppliers
who had water rights certificates issued under the former
capacity standard had rights in good standing even if
those rights would not have vested under Theodoratus.

In order to decide whether the retroactive applica-
tion of a statute violates separation of powers, the court
must determine whether the activity of one branch
threatens the independence or integrity, or invades the
prerogatives, of another.” The court has held that
“[r]etroactive legislation that interferes with vested rights
established by judicial rulings, interferes with a judicial
function, or results in manifest injustice or threatens the
independence, integrity, or prerogatives of the judicial
branch may violate separation of powers.”

In the instant case, the court found no general sepa-
ration of powers violation because the legislature gave
deference to the court’s Theodoratus opinion, adopting the
Theodoratus holding prospectively and using the fact that
the Theodoratus court did not consider issues concerning
municipal water suppliers as an opportunity to secure the
rights of some existing water certificate holders. Because
the legislature made no attempt to apply the law to an
existing set of facts, to affect the rights of parties to the
court’s judgment, or to interfere with any judicial func-
tion, the amendments did not threaten the independence
or integrity of the judicial branch.

Substantive Due Process

Because Washington has a “first in time, first in right”
water regulatory scheme, junior rights holders take their
water rights subject to the rights of senior rights holders,
and in times of scarcity, junior rights holders suffer first.
The challengers argued the amendments facially violated
due process because junior rights holders could suffer
potential impairment to their water rights without indi-

vidual notice or prior opportunity to be heard.
Additionally, the challengers contended that because the
amendments defined municipal water suppliers as any-
one who provides water to fifteen or more residences
regardless of when that water rights certificate was
issued, municipal water suppliers could increase the pop-
ulation they served, potentially impairing other water
rights holders’ amount and quality of water without
notice or opportunity to be heard.

The court, however, disagreed, noting that mere
potential impairment of a hypothetical junior rights
owner’s enjoyment of a water right was insufficient for a
successful facial due process challenge. The court also
reiterated that no case had been pleaded or proved where
an individual rights holder’s reasonable expectation of
the enjoyment of water rights had actually been impaired
or deprived in violation of due process of law, and there-
fore, the facial challenge had to be rejected.

Conclusion

Although the 2003 amendments may impact the water
rights of some junior water rights holders, they do not
change the legal rights or prioritization of water rights
holders. Nor do the amendments deprive any vested
rights holder of any vested right as a matter of law
Therefore, both the 2003 amendments to the
Washington state water law act and the Theodoratus opin-
ion continue to coexist.%y
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Littoral Events

17th Annual International
Sustainable Development
Research Conference

New York
May 8-10, 2011

The 17th Annual ISCDR Conference
will explore mastering the challenge
of sustainable development in a
future with increasing constraints.
The conference will also examine
opportunities and mechanisms
through which global society can
move towards a sustainable future.
The conference will serve as a forum
for open and diverse intellectual dis-
course with focus on identifying
practicable steps towards a sustain-
able future, ready for implementa-
tion on a local, regional and global
scale. For more information, visit
http://isdrc17.ei.columbia.edu/.

Coastal Development

Strategies Conference
Biloxi, MS
May 11-12, 2011

The Mississippi 12th annual Coastal
Development Strategies Conference
will explore “The Mississippi Gulf
Coast and Its People.” The confer-
ence is hosted by the Mississippi
Department of Marine Resources
(DMR) Office of Coastal Manage-
ment and Planning, Mississippi Gulf
Coast National Heritage Area and
conference partners the Gulf Coast
Business Council and Mississippi Gulf
Coast Chamber of Commerce. This
year’s conference features two full
days of speakers and breakout ses-
sions. Keynote speaker is author
Carolyn Haines. Additional informa-
tion is available at
http://www.dmr.state.ms.us/CMP/C
RMP/Conference/11/conference.ht.
http://iconferences.seaturtle.org/.

Coastal Zone 2011

Chicago
July 17-21, 2011

TThe 17th annual Coastal Zone con-
ference will convene this summer in
Chicago, lllinois, giving attendees a
platform to discuss the issues facing
our world’s oceans, coasts and Great
Lakes, including the impacts of
coastal development and new
threats such as those related to inva-
sive species, global climate change
and other human-induced hazards
require new approaches to ocean
and coastal resource management.
The program will include plenary ses-
sions, technical presentations, spe-
cial panel discussions, café conversa-
tions, poster sessions, field trips and
training opportunities. Please visit
http://www.doi.gov/initiatives/CZ11
/index.htm to register or for more
information.




